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Time 2lace
June 2 - 9:30 a,m., - 5:00 p.n. State Bar Building
June 3 - 9:00 a.m, - 5:00 p.m, 1230 West Third Street
Los Angeles
ATZENDA

'for neeting of
CALTFORNIA LAW REVISION éOMMISSION
Los Angeles June 2 and 3, 1967
June 2
1. Approval of Minutes
April meeting (sent 5/16/67)
May meeting (sent 5/16/67)

2, Administrative matters, if any
Speclal order

3. BStudy 36 - Condemnation (Discovery in Eminent Domain of basiness
Proceedings) at 10$00 a.m.

Memorandun 67-37 (enclosed)

4. Review of other recommendations to 1967 legislative session
Memorandum 67-35 (to be sent)

5. Btudy 36 - Condemnation (Possession Prior to Judgment)
Memorandum 67-34% (to be sent)

Revised Statute {attached to memorandum)

Juhe 3
6. Study 50 - leases

Speclal order

Memorandum 67-32 (enclosed) of business
First Bupplement to Memorandum 67-32 (enclosed) at 9300 a.m.

7. Study 63 - Evidence Code

Memorandum 67-29 (you have a copy of this)
Memorandum 67-30 (you have a copy of this)
First Supplement to Memorandum 67-30 {to be sent)
Memorandum 67-31 (you have & copy of this)




MINUTES OF MEETING
of
CALIFORNIA IAW REVISION COMMISSION
JUNE 2 AND 3, 1967
Ios Angeles
A meeting of the California Law Revision Commission was helid at
the State Bar Building, Los Angeles, on June 2 and 3, 1967. The
members of the Commission present on June 2 functioned as & subcommittee
and the report of the subcommittee was adopted by the Commission on
June 3ard is incorporated in these Minutes as the action of the Commis-
sion.
Present: Richard H. Keatinge, Chairman {(June 3)
gho Sato, Vice Chalrman
Hon. Alfred H. Song (Jyne 3)

Joseph A. Ball (June 3)
Jobn R. McDoncugh

Thomas E. Stanton, Jr. (June 2)

Absent: Jares R. Edwards
Hermen F. Selvin

George H. Murphy, ex oﬁicio

Note: The Assembly member of the Commission has not yet
been designated by the Speaker.

Messre. John H. DeMoully and Clarence B. Taylor of the Commission's
staff were present. Also present were Mr. John McIaurin, the Cormiesion' s-
consultant on condemnation lew and procedure {June 2), and Mr. Joseph B.
Barvey, the Commission's consultant on leage lew (.Iuﬁe 3). -

Also present on June 2 were the following observers:

Willien Y. Armstrong American Soclety of Appraisers
Henry A. . Babcock American Society of Appralsers
G. Q. Braybrant American Society of Appraisers
Richard Barry Commissicner, Superior Court,

Los Angeles
Horval Fairman State Dept. of Public Works
Richard L. Huxtable Chairman, Southern Section, State

Ear Cormittee on Condemnation Law

1 . and Procedure
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Robert W. Jackson American Bocliety of Appraisers
James T. Markle State Dept. of Water Resources
John M. Morrison Office of Attorney Generel
Terry C. Smith Ios Angeles County Counsel
Charies E. Spencer, Jr. State Dept. of Public Works
Judge Donald R. Wright Superiocr Court, Los Angeles

Alsc present on June 3 as an observer was Eugene (olden, representing

the Buckeye Realty and Manegement Corporation, whose office is Suite 1009,

9777 Wilshire Boulevard, Beverly Hills, California {CRestview 3-1120;
BRadshaw 2-5671).
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Mirmates
June 2 and 3, 1967

ADMINISTRATIVE MATTERS

Minutes of April and May meetings. The minutes of the April 22,

1967 meeting and May 12, 1967 meeting were approved as presented by the
staff.

Future meetings. Future meetings are scheduled as follows:

June 29 {evening), 30, and July 1 Sacramento
Note: The time of this meeting was
changed to June 29 {evening), 30,

and July 1
July 28 (evening), 29 San Francisco
August Ro meeting
September 21 (evening), 22, 23 1os Angeles
October 20 (evening), 21 San Francisco

Sacramento meeting. The Commission adopted a suggestion of

Senator Song that the June meeting be held in Sacramento. The Commis-
sion alsc adopted a suggestion of Semator Song that Chief Justice Trayrcor
be invited to speak on the subject of law reform at a luncheon to the
lawyer members of the Assembly and other legislators to be invited by
Senator Song. Senator Song agreed to undertake to make the necessary
arrangments for the luncheon which will be held on Friday during the time
the Commission will meet in Sacramento. It was suggested that Justice
Regan be invited to the luncheon.

If Chief Justice Traynor is unaveilable, the Commission plans to
have lunch with a few members of the Iegislature to be invited by
Senator Song.

Assistant Executive Secretary position. The Commission directed

the Executive Secretary to invite the first three persons on the list

for the Assistant Executive Secretary pcsition to appear before the
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Commission for an interview before the Commission determines the person
who should be appointed to this position.

Report on 1967 Legislative Progrem. The Executive Secretary reported

that all bills recommended by the Commission have passed the Senmate. The
status of the bills in the Assembly was discussed. As reported in these
Mimites, the Commisaion determined to withdraw its recommendation that

Senate Bill No. 252 (leamses) be enacted at ithe current session.
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STUDY 36 - CONDEMNATION LAW AND PROCEDURE (DISCOVERY IN
EMINENT DOMATN PROCEEDINGS - SENATE BILL NO, 253)

The Commission considered Memorandun 67-37 and the attached naterial,
ineluding & revision of Senate Bill No. 253 (as amended in the Senate,
March 9, 1907) and a revision of the proposed comments to the various
szctions.

The Commission directed that various changes be made in the bill.

For convenience in ghowing these changes, they are set forth in the revision
of the bill attached to these minutes, The Commission also directed that
the proposed official comments to the various sectisns be revised to

reflect the changes made in the revised Dbill.

The reasons for revising the bill were essentially three-fold, as
Follows:

(a) To specify the effect of enactment of the bill upon the existing
procedure in Losg Angeles County;

(b) To take into account the recent revision by the Judicial Council
of the couri rules governing pretrial; and

{c) To accomodate, insofar as possible, the views of the appraisal
profession.

Judge Wright and Commissioner Barry outlined the Los Angeles procedure
and illustrated the need for that procedure in assuring calendar control
and trial preparation. They aleo pointed out the difficulties that would
be encountered in Los Angeles County if +the simplified procedure provided
by the bill were made applicable in all cases. After extended consideration

of the problem and alternative solutions, the Commission determined to meke
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the procedure provided by the bill inapplicable to eminent donain pro-
ceedings in Los Angeles County in which o pretrial conference is held.

The reason for limiting the exclusion t5 pretrial cases is to make the
statutory procedure available in cases where a pretrial is not held. The
staff was directed, however, to preparc provisions that specify the details
of a procedure for "in camera" exchanges that might be adopted by rule in
other counties »f the state. These provisions will be considered at &
future meeting but are not to be included in Senate Bill No. 253.

Various changes were made to take inio account the fact that, under
the ravised pretrial rules, a pretrial conference may not be held in many
eminent domain proceedings. For example, in subdivision (a) of Sectiosn 1272.01,
1o time for service and -filing of the demand for an exchange was changed to
relate to the date of trial rather than to the date of the pretrial cenference.
As revised, the provisions of the bill are not dependent
upon the holding of a pretrial conference, the termination of discovery,
the machinery for setting trial dates, or other matters governed by court
rules,

Dr. Babcock and other members of “he American Society of Appraisers
explained the views of professional appraisers. In general, professional
evaluaiors would 5ppose the use of "statements of valuation data" because
the information is taken out of context, may be extracted by persons other

than members of the appraisal profession, and may be misleading without '

the appraiser's analysis, assumptions, and gualifying conditions. Appraisers
generally would prefer the uge for all purposes of full and reasoned ap-
praisal reports. Dr. Babeock outlined the contents of such a report and

gave 1llustrations of matters that would be contained in the report but

-
-
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would not be required to be disclosed by Senate Bill No. 253. It was
pointad oui, however, that in providing a simple procedure for pretrial
disclosure, the bill does not curtail the importance 2f the appraiser's
thoroughness in nmaking his investigation and forming his opinions, does not
diminish bis role in preparing the client's case, and does not reduce the
importance of opinion testimony in the trial ofrthe case. It was also
painted out that, absent such a procedure as that provided in Los Angeles
County, there is no feasible way to enforce a requirement that complete
appreisal reports be exchanged prior 5 trial. However, the Commission
directed wvarious changes in the bill to aceomodaste the views expressed.
The bill was made fo specifically provide that an appraisal report nay

be used as a "statement of valuation data" (Section 1272.02(f}); state-
ments that are not appraisal reposrts were required to be gigned by the
witness and recite that the information fairly and corrccily states the
opinions and knowledge of the witness {Section 1272,02(e)); changes were
made to permit the depositing of appraisal reports with the clerk (Section
1272.01{e)); and the content of statements of valuation data was expanded
to include suggestions made by the appraisers {Section 1272.02(b)).

The specific changes made in the L1ill are as f2llous:

(a) The title of the new chapter added by the bill was changed to
refer to exchanges of information, rather than “discovery."

(b} The time for filing demands for exchanges of information was
limited to 50 days priosr to trial, rather than 10 days prior to pretrial.
Section 1272.01(a).

{c) Throughout, the bill was made to refer to a list of expert wit-
nesses and statements of valuation data for each valuation witness, rather

than to a single "statement of valuation data.”

.

o
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{d) The time for service of "cross-demands" was limited to 40O days
prior to Urial, rather than 10 days after service of a demand. Section
1272.01(2). The purpose of this change is to permit the naximum feasible
time for the service of cross-demands.

(e} Throughout the bill, and particularly in Sections 1272,01 and 1272.02,
the language was changed to refer to the calling of witnesses or to the
presentation of data "on direct examination during the case in chief.”

The purpose 2f this change is to avoid stating the various detailed require-
ments of the bill in broader language than that used in Sectiosn 1272.04
which provides the only sanction for cormplience with the chapter.

(f) Subdivision (e) was added to Section 1272.01 to provide that lists
and statements are not filed in the proceeding but are deposited with the
clerk for the limited purpose of permiiting the court to apply the pro-
visions of the chapter. The purposes of this change arz to avoid the
mechanical problems of filing irregular sized documents, to encourage the
use of appraisal reports, and to provide a means of disposing of the listss
statements, and reports after they have served their purpose.

(g) The content of the statements was expanded to include a recitation
of the estate or interest heing valued ond the date of valuation asszumed
by the witness. Section 1272.02{b}. This change was nmade 1o accomodate
the view of professional evaluators that an appraisal report should state
these matters.

{h) A requirerent was added that, in comnection with the supporting
opinion of another expert, the business, occupatiosn, or profession of that
expert, and a statement as to the subjecit matter of his opinion, be dis-
closad. Section 1272.02{4).
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(i) A requirement was added that a statement of valuation data that
ig not an appraisal report be signed by the witness and recite that it
correctly states the opinions and knovledge of the witness. Section
1272.02{e). The principal purpose of this chénge is t» preclude mis-
statement or nisinterpretation of the vicws of a valuation witness.

(3) The bill was made to provide specifieally that an appraisal
report may be used as a statement of valuation data under The bill. Sec-
tion 1272.02(f).

(k) With respect to all expert witnesses {ineluding experts other than
evaluators), a requirement was added that the list of expert witnesses in-
clude a statement as to the subject matter of the opinion to be given.
Section 1272.03.

(1) The bill was clarified to provide that the sanction of the bill
is invsoked by objection of an adverse party and that objections may be
made only by a party who has himself complied with the chapter. Section
1272.05 (first paragraph).

(m) For the reasons mentioned, the bill was made inapplicable to
proceedings in Los Angeles County in which pretrial conferences are held.
Section 1272.07

(n) Te bill was made to specify that the procedure it provides does
not affect the time for completion of discovery in the proceeding. See-
tion 1272.08. The principal purpose of this change is to emphasize the
fact that a party may not use the machinery 5f the bill to initiate dis-
covery nor expect further discovery 49 be authorized or the trial date
to be postponed because of. information sbtained by use oF this disclosure

procedure.

-9-
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STUDY 50 - ABANDONMENT OR TERMINATION OF LEASES (SENATE
BILL NO. 252}

The Commission considered Memorandum 67-32, the two supplenents
to that memorandum, and the draft legisloion attached to the second
supplement. The staff proposed to substitute that draft Ffor the
provisions contained in Senate Bill No. 252, as last amended in the
Assembly, April 12, 1967.

Mr. Golden expressed his general view that enactmen: of the
proposed legislation would create substantial problems for lessors,
even though the bHill were made entirely inapplicable to leases
involving a rental of more than $500 per month »r a term in excess
of five years. He also expreased his belief that most lessors would,
as a matter of self-interest, relet the property to mitigate damages
because most lessors would be reluctant to sacrifice assured receipts
of rent {0 obtain the uncertain fruits of a lawsuit, He also ex-
Pressed <he view that a general duty o relet the properity to nmiti-
gate damages would create a factual and troublesome defense that
might prove both awkward and unfair to lessors, especially in that
such a duty would require the lessor, in effect, %o compromise his
claim to future rentals,

After consideratisn >f the problems, the draft prepared by the
staff, and varisus alternatives, the Comnission determined to with-
draw its recommendation that Senate Bill No. 252 be enacted at this
gesgion of the Legislaturs. The gtaff yas directéd to obtain a greater

range of views from those concerned, especially those concerned with

10~
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problems of lessees and persons in the real estate field. The Con-
mission pgenerally accepted the suggestion of Mr. Golden that, in
view of the extensive changes that would be made in Senate Bill No.
252, an opportunity for further study should be given to those con-
cerned with the proposal,

In discussing the draft legislation attached t5 the second sup-
plement, $he following suggestions were discussed but no actiosn was
taken:

(a) In proposed Civil Cade Section 1951 delete the introductory
phrase "Unless the lease otherwise provides,". The effect of this
change is 1o preclude leases (other than long-term and large-rent leases
under Section 1951.5) from rnaking inapplicable the usual remedy of
damages.

(b) In the first numbered paragraph of subdivision (a) of Section
1951, change the second sentence, in the interest of clarity, to read:

For the purpose of this paragraph, the present worth of an
unpaid rental installment that is not yet due is thal sum which,
together with four percent simple interest thereon Trom the
present time Lo the due date of the rental installnent, is

equal o the amount of the rental installment.

(e) At the end of subdivision (a) of proposed Section 1951.5, add
the addicional paragraph:

{3) The lease provides that the lessee may assipgn his
interest in the lease to any other person reasonably accep-

table as a tenant t> the léssor.

The effect of this change is to permit the lessor o5 recover future

rentals as they become due under the terms of the lease if the lease

provides a general right of assignment to the lessee.

-11-
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June 2 and 3, 1967
STUDY 63 - EVIDENCE CODE (EVIDENCE CODE REVISIONS)

The Commission considered Memorandum 67-35 which included a report
on Senate Bill No. 247 (General Evidence Code Revision).

The Commission considered the suggested revision of proposed Section
646 (res ipsa loguitur) which was attached as Exhibit I to Memorandum 67-35
and the oral comments on that draft provided to Commission McDonopgh by
the Judicial Council (represented by Jon Smock).

After having considered the drafting suggestions of the Judicial
OJouncil, the Commission revised the material set out in Exhibit T to read
as follows:

{(a) The judicial doctrine of res ipsa loguitur is a pre-
sumption affecting the burden of producing evidence. Unless the
(:: party against whom the presemption operates has produced such
evidence that the inference of negligence is dispelled as a
matter of law, the facts making the doctrine of res ipsa loguitur
applicable will support an inference of negligence, even after suf-
ficient evidence to support a contrary finding has been introduced.

() If the party against whom the res ipsa loquitur presump-
tion operates introduces evidence which would support a finding
that he was not negligent, the court may, and upon request shall,
instruct the jury that the facts that make the doctrine of res
ipsa logquitur applicable are themselves evidence of such party’s
negligence from which the jury may infer that he failed to exercise
due care. The instructions should make it clear that the Jury
should draw the inference and find for the party in whose favor the
presumption operates only if, after weighing the direct and clrcum-
stantial evidence of negligence together with all of the other
evidence in the case, it believes that it is more likely than not
that the accident. was caused by the negligence of the party against
whom the presumption operates.

The Commission then considered the position of the Judicial Council
on the revised section which can be summarized as follows:
(a) The Judicial Council would prefer that the section contain only
(:: the first sentence of the section as set out above.

(b} The Judicial Council, by way of compromise, would not object
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if the section were enacted in the form set out in the Commission's
recommendation {as presently contained in Senate Bill No. 247).

{c) The Judicial Council would prefer that the section be deleted
entirely from the billl rather than being enacted in the more detailed
form contained in Exhibit I, even if that draft were revised to in-
corporated the drafting suggestions of the Judicial Council.

The Judicial Council takes this position because it believes that
no statement of the effect of a particular presumption affecting the
burden of producing evidence is necessary. All of the language contained
in the revised section necessarily follows from the general provisions
of the Evidence Code relating to presumptions and the inclusion in the
revised section of the detailed description of how res ipsa loguitur
operates casts doubt on the effectiveness of the general sections
relating to presumptions.

After considerable discussion, the Commission adopted the view
that the section should be deleted entirely from the bill. The Commis-
sion took this view because the section as recommended appears to be
unacceptable to the Legislature, because the Judicial Council objects
to the revised section, and because time limitations did not permit the
review of the revised section by the State Bar Committee on Bvidence,
and by the Conference of Judges, and by other interested persons. The
Commission plans to contimie its study of res ipsa loguitur with a
vliew to developing appropriate legislation that will be accepted by all
interested persons as a deslrable statutory statement of the doctrine.-

The Executive Secretary was directed to discuss this matter with

Assemblyman Bear and to obtain his views on the matter before the bill

-13-
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is amended to delete the proposed section. If Assemblyman Bear believes
that a statement of res ipsa loguitur should be included in the bill,
the matter should be resclved in a way that appears best to the legis-

lative member of the Commission (Senator Song) under the circumstances.
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STUDY 63 - EVIDENCE CODE (CCMMERCIAL CODE REVISICNS)

The Commission considered Memorandum 67-35 which included a report
on Senate Bill No. 249 {Commercial Code Revisions).

The Commission approved the deletion of the provision that was to
have been added to Commercial Code Section 1202 to provide that nothing
in that section precludes the parties from providing by contract that the
document shall have a different effect than the effect prescribed by
this section. Thie provision was considered unnecessary in view of
Commercial Code Section 1102 which provides in part: "The effect of
provisions of this code may be varied by agreement, except as otherwise

provided in this code and except . . ."

-15-
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STUDY 67 - UNINCORPORATED ASSOCIATIONS
The Commission considered Memorandum 67-35 insofar as it related
to Senate Bill No. 251 {unincorporated associations) and approved the
following amendments to Senate Bill No. 251 as amended in the Senate

on May 2, 1967:

AMENDMENT NO. 1
On page 4 of the printed bill as amended in Senate on May 2, 1967,
line 5, after "Code):" insert:
whether or not the unincorporated association has designated an agent for

service of process as provided in Secticn 24003 of the Corporaticns Code,

AMENDMENT NO, 2
On page 4, line 12, after "person" insert:

» if any,

AMENDMENT NO. 3

On page 6, line 4, after "2hOOL." insert:

(a)

AMENDMENT Mo, &
On page 6,rline 5, strike out "for its act or ormission" and insert:
to & person who is not & member of the association for an act or cmission

of the association

AMENDMENT NO. 5

on page 6, line 7, strike out "Noth-"

AMENDMENT NO. 6
on page 6, strike out lines 8, 9, and 10, and insert:
{b)} Nothing in this section i uny way affects the rules of law
which determine the liability between an sssociation and a member of the

association.
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C _ ANENDED IN SENATE MARCII 9, 1067

SENATE BILL . No. 253
' | o
Introduced by Semates-Baadiese Senators Bradley and Song

LY

February 6, 1067

BEFERRED 70 COMMITTEE ON JUDICTARY

[~ ———

" An act 1o ndd a chopler heading smmediately preceding Sec.
tion 1537 ¢f, and to add Chapier 3 (commeneing with
Section 1372.01) to Tiilo 7 of Part 3 of, the Code of Civil
Procedure, reloting to eminent domain, '

The pooplo of the Siate of Oolifornia do cnact as follows:

Seorion 1. A chapter heading s added immedistely pre-
ceding Scetion 1287 of the Tode of Civil Procedure, to resd: -

cmwml 1. Emment DoMain GENERALLY

Szo, 2. Chapter 2 {commencing with Seetion 1272.01) is

:gfded to Titla 7 of Part 3 of the Cods of Civil Proesdure, t0
LEGISLATIVH COUNSEL'S D-Iﬁl?.ST

81 253, an amended, Bradley {Jud.). Emineat domain. r

of

Adds Ch. heading, and adds Ch. 2 (commeneing with See. 127301}, faxchangs of lists
Title 7, t. 3, C.C.P. . : axpert witnesses
Speeifies procedurew {or W‘ﬁfnminmt domnin proceolings. lond statements of
Sets. time for which demands and eross-demands of-yebmiton-datas valuatd 8
nxt be made, peoseribing the forn and contents of such demands. uation date -
Miows Juddivial Gouneil to presevihe; by ridey dimen-for gerning and - . i
Abtng dornnds i eminent dopain proceedings Alerent from theso pre-
merilwel it the Code of Givil Recerdnve: '

Specifics what information shall be contained in the JOCKREX
- valuation datn, i '

Roguires party who has served sadhebed n stntementfof valuation of exps
‘ ; ; Wiht'}?m not listed hritnesses and
Ninamenialcstify to opinéon or
ata required to be liste & Slatang 1t which wns not. Roquires statemonts
that noties be givew wheee information in discovered which wes not

* liated, "
hrteefidmission 4o of cvidence which was required o be, but whieh | Forbids calling
was not, Jisted In Mibwwoluntimmgitatement. C e of witneases who
< ) : wers required to
Makes statutory procedure inapplicable in any bs, but were not,
eminent domain proceeding in los Angsles Courty in - | listed and limits
which a pretrial conference is beld. .

C' . Voto—Majority; “Appropriation—No; State Expense—No.

...l..—
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8B 253 —2e .

C 1 Coarter 2, Disesv N Estrvent DoMAN Procexbivas J
3 127201, {a) Nol Jater thin #0klays sfier the memorass. 50 oo
4 eun to sed s beon served and Siled prior Lo fhcm' :
, any party to an eminent domain pro-.
o .. 6 __ceoding wminy serve upon any advorse parly and file o demand. o
exelungdvaluation data,

. . B (b} A party on whom a demend is served may, not Iator , L
i ' than +hro-norvivamoletioudon #nerve upop any / 1iste of expert
‘ adverse parly &0d Dile & cross-demn exchangoefvaluntion |\ witnesses and
data{fehting to the pareel of proparty deseribed in the de. atatementa of
’ - man Rich tH8 Gomend oF
d .13 {c) The demand or cross-demand shall: o w. ' e
ig: g‘ agat for © 14 (1) Deseribe the pareel_of property w» shisle salnation[CT088~denand relsteg :
15 daln-isclo-bo.a wey which deseription may he moade by fanosTE th The cle
reference to the complaint, ) of court a 1ist

7 {2} Inclade astatement in substantinlly the following form:
""Yon are requircd to rerve and fleenwbrtene inationfoxpert witnesses and

i i compiinnee wilh theABLavamenty j
Code of Civit Prosslore not lutep 1han 30 20 days prior to the” :
: y set for trinl)ands-owhioet to-Seebiin=1038:00-0 the -Gode
et . 09 " oleQinil Jianadine sy oliT ¢ 0 K0 Wi
ﬁau:l' right to call yu: or right 1o intreduce on direct ex

tnlisted expert e iy natterirequired to by
: yoluntion data,”™ "
{s1} Not Jater than 38 %09 dnyr prior to the day sct fot trial, .
each party who served a demand or eromsidemand and eneh
party upon whom a demand or eross-demand
serve and Alesenevieben valantion data. A party who
served & demand or cross-deinand shnll serve his statement

pon each party on whom le served his demand or eross-de-
mund. Ench party on who demand or erost-domand was
served shatl serve oy slatomajopon thoe party who sorved -
the demand or erass-demand,
. £e> Fhe Jndicinl Coanett wmng; by wwle; preveribe Limen Loe

36 wervinge and filing desnndy ond oros-dennndi and o dme for
© 37 wevving wd e webementn of sohusbion dutay had are dit-

38  Forent from the Hine wpreillod in $his westion, bub sieh sale

39 shull previde thit 1he dvial will be held withiv 55 days fvom

40 - He elay vir whiech the statonivnty of yvaduation dutn nre voynived

41 by vk vulew 4o be soeved and Sled: Sueh vile wayp provides

42 P citlorent Toem of satomenh G that wpeciBed by para-

43 #wph {2k wfwnbdivision 403 . ” |

{8} The clerk of court shall make an entry in the register of .

actlons for each list of expert witmesses and statement of valuation

data deposited with him pursuant to this chapter, The lists and

statements shall not be filsd in the proceeding, but the elerk shall

make them available to the court at the commencement of the trial

for the limited purposs of enatling the court to apply the provisions
. of this chapters Unless the court otherwise orders, the clerk shall, at

the conclugion of the trial, return all lists and statements to the attorneys

for the parties who deposited them. Iists or statements ordared "by the

court 10 be retained may thereafter be destroyed or otherwlse dlepopad..

of in accordance with the provisicns of law governing the destruction or

disposition of exhibits introduced in the trdial, . @ o

47 AP 1010~ a1 ] - buoi noon-0r-osi valuation data shall
48 person intended to be called as o witness by the ‘party exghanged for
49 testify to his opinion of the valne of the 3 Hesesibed -

50 in the demand or eroas-demnnd or o to amonnt- of the




— BB 283

1 datwnne or hanell if s e Hie Javeer pavecl from which
2 wnek propesta i takens as 1o any of the following mnters:

3 {1} The value uf the properlty deeswdal in-tiedoaandeon
i N

5

erotaden 4
(2} Fhe awonat of the dewage, if any, to the remainder of
-~ {he cipargcd from aelich such properiy ix token.

. {3} The aniawnt of highencfit, if any, lo the remainder of

B the larger pareel from which such preperty is taken,

b o Lha-Retne id-Buniiews on 2enilanco- ad dooss ~ofe onohe
10 personunonachosc.nninion-the-opinicn-solenred £0.dk-sabdivie
11 sien-{I)-1n husod-in-whole-or<dnsmbrtantink prute—

12 h-She apinion of Woth-mowpanite-cneh-withess-listod~aoe
13  remmived-in-siwiivision-{brof this seetion as 4o the vilne of
14  the property deseribed in the demand or erosn demand and ag -
15 0 the winsunt of the damnge and benefl; if anyy 10 the larper
16 puresd fvom whieh wsueh properiy is tiken s ~n=shatemont=

- (b} The statement of valuation data shall
givwe the nams and business or residence address
of the witnesgs and shall im_:lulgle a_qtatemnt

Will testify to

1R listed dn xubdivision fiael,. as lu ench such maller upoe .
D wehich Te Wby opimion, what thel opinien iz and the folow-
m g & adaglo the extent that the opinion on such matber is based
‘ 21 thereon: : ' .

17 whether the witness haskan, epinion as o eseifol the maticrs .

" (1) The estate or interest being valued.

(2) The date of valuation used by the witness,

- 22  «35)\The highest and best usa of the properiy.
: 'he applicable zoning and the opinion of the witness
21 as to the probability of any change in guch zoning. .

Jigales, contracts to sell and purchass, and
opinion,

@ =4} The cost of reproduetion or replacement of the existing

29  improvements on the properiy less whatever deprociation or
: 28 . obsoleseence the improvementis have suffered and the method

© 30 of rglenlation nsed to determine depreciation,
M‘Th@. grogs income from the properiy, the deduetions
" 32 from meons ineome; the resaliing neb inecome; the venwenable

88 from gross income, and the resulling net income; the reason-
31 able net rental value attributnble te the land and existing
35 wprovements thereon, and the extimated gross rental sncomo
36 amd deductions therefrom upon which swek reasonable nof
AT renfal value i computed; the rate of eapitalization used; ;

‘38 e the value indicated by sach eapitalization, _
Tf the property is a portion of a larger pareel, a de-
40 _ seription of the larger parcel frem whieh the properéy i
@"I-’“ it andewhralye L _
@ 3 \With respect to each sals, eontract, or lease listed nnder :
Wﬁ subdivision v - ('b
4 (1) The names and business or residemes addresses, it

'+ 45 known, of the parties to the transnetion.

46 (2) The location of the property subjoet to the transaetion,
47 {38) Tho date of the transaetion,’ - '
48 (4) If recordod, the date of recording and the volume and

49 page where recorded,
60 - (5) The price and other torme and cireumstances of. the
51 transaetion. In lien of stating the terms contained in any con-
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1 tract, Jease, or other document, the statement may, if the docn-

~ 2 ment is availabla for inspeetion by the adverse party, state
3 the place where and the times when it is available for in.
4.  speetion. ‘

(¢) If any opinion referred to in subdivision (a) is based in
. whols or in gubstantial part upon the opinion of another peraon, 'bhe‘
statement of valuation data shall include the name and business or
residence. addraess of such other person, his business, occupation, or
profession, and a statement-as to the subject matter to which his
nion relates. .
ort ‘fe} Except when an appraisal report is used as a gtatemant of valuatl:_un
data as permitted by subdivision (f), the statement of valuation dats shall
include a statement, signed by the witness, that the ‘witnesas has read the
statement of valuation dhta and that it f:i};-ly i:ndte:ar?oﬂr states his
nions and imowledgs as to the matters rein stated. _
op (£) An apprais?i report that has been prepared by the witness which .
4ncludes the information requirved to be included in a ststewsnt of valuation
data may be used as & gtatement of valuation data under this chapters

1272.03. The list of expert witnesses shall include the name, business
or residence address, and business, occupation, or profession of each person
intended to be called as an expart witness by the party end a statement as
to the subject matter to which his opinion relates.

L8 12 o 0} o) 12 T2k W{2) A porly who hensssued-cnefilod-or

wepeEC" G ol valnalion dita shall dilizenily give notiec to the pnrtim,
statements wexe

awsrimmenanmlscrved if, after servieo of his

10 stabemenenfenimrtiorrimn; rincluded in hig

-1 {MMHJMHH&MMMM&nﬁ,‘WI list of expsrt

12 od-sluadion. dakn Ture e patnposncnd=haninm s ok apebian Lods .
S kbbb bisrmpristicnen B ot wtbiecen b the rropesty~desenibad S witnosses to
14 4Mmﬂmﬂnmwﬂmmmhmw

16 dedakirig -
Yedormines 40 have @ wiines enlled by him tostify on
4 direel exnmination during his ease in chicf to any opinion or
19 data rerpaired 1o be listedd in the slalement of valuation dataf™ or
bul which was nol so lisied; op \

whEaliscovers any data required to e listed in bisgstnte- (2)
ment of vatuation data hut which was not so listed,

. {b) The nolice reqnived by subdivision {a} shall inclnde
the information specified in Seetio® 1272.02 dind shadl be in

writiing; bnt such notice is not reguired fo be in writing if it
riven after the commeneement of the trial, 1272,00,
widdte ) Kixeept as provided in Sectinn@aﬂﬁrm
thapae yukdtion—tun-mnk-one-or-moresstatomoTty

WAl okl e —BOE Vel T~ ed-prTTRTEITE -0 ) Section

pon objection of -;_‘
any parfy who bas.
« gerved- his ]ist_)-r
of expsrt witnesses;
and statements of o

valuation data inof 1272.01; : ~&
compliance with (2) No party required to porve snduile-a-alatomont of-val st of expert
L oy call o TRPOTE wilness to teshily onm QT witnessss -

Th %} ¥ y

‘95 statlament-of the party who ealls the witnoss, ;

24 (b) No party required lo serve f vala-
37 ation data may eall a witness to testify on divect examination
gi  during the ense in chicf of the party calling him to his opinion -~

+ g4 * of the value of the property described in the demand or eross.

40 domand or the amount of the damage or benefit, if any, to the . _
41 remeinder of the largor pareel from which such property is (a statement of
43 tuken nnless Shemsring and=nidimn ofanclraritnesyyre-tned (v uation data
43 . b . e . .

includad in tha

) tatorents
list served by, e

Y




C : ' d ¢} No witness ealled by any party required to serve st
@tatemuntn } Ti%?lf valuntion @nta may testify on direct exami-
46 nadion during {he ease in ehiof of the party who ealled him to

or such kT iy opining or data required to he listed in wgffl
48 valuation dalajunless sueh opinion sr date s listed in the -~
49 statoment ebualuation data of #he-nasta-whe enbivto-wibnang™
50 execept that testimony that is merely an explanation or clabora- -
51 tion of data so listed is mot inadmissable under this seetion.. -
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185385~ f(a) The court may, upon such terms ns may be
just, permit & party to eall n witness, or permit a witness
called by a party to t%st.ify to ot opinion a]r n}:atahnn direat -
exnmination, during the party’s ease in chief where sueh b
witness, epinion, or daia is requived to be, but is net, dstady
Th sueh party '8 skatranenigpd valuation data i€ the econrt findy -
that sneh parly has made a good faith efforl to com j
Seetinns 1272.01 and- iat Tic Iy complicd with See-
tion 38TH03, Mnd that, hy the date of the servico of hiselate-

neapwrRoR-aalyl ho:
1 {1) Would not in the cxercise of reagonable diligence have
12 determined to enlt such wituess or discovered or listed ench
13 opinion or data; or . L L/
14 (2) Failed to determine to eall such witness or to discover
C 15 or list such epinion or datn through mistoke, inadvertence,

.3 wurprise, or excusabla neglect.

Eoksmaamln e

1 hY In moking n determigatjon andor thris seetion, the court -
@an‘b +0 which Jyg shall take into account wic y ey ot of expert
lied upon tho statemantfol valuation data s . tnessea and

50 Prejudiced if the witness ig called or the testimony eoncerning | gtatements

o1 such opinion or data is given.

1272.07. This chapter doss not apply in any _
eminont domain proceeding in any county having & population
in exocess of h,000,000 in which a pretrial oonference is.

held.

4278988~ The procedure provided in this chapter does not
prevent the use of ebher discovery procedures or limit the
matters that are -eihenwise discoverable in eminent dom%
proceedings, Nelther the existence of the roce )
provided by this chapter, nor tne fact that it
has or has not been invoked by a party to the
proceeding, affects the time for complstion of

discovery in the proceeding.

@m0

483383~ ANothing in this chapter makes adminsible

gen_ce that iz not otherwise admissible or permits & wilu!gs:vtlo
RE€ a0 opinion on matter that # . bhaia

sach o obinion any in not & proper for

1333
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